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In an effort to develop clear and uniform standards for the allocation of custodial responsibility, the American
Law Institute has proposed a number of reforms. For example, under the approximation rule, the proportion of
time parents spent with their children performing direct caregiving functions prior to the divorce would be
reflected in the proportion of custodial time allotted to each parent after divorce. Much of the rationale used to
justify the approximation rule is explicitly or implicitly based on attachment theory (Bowlby, 1969, 1973, 1980).
This article discusses the assumptions and implications of the approximation rule from the standpoint of
attachment theory.
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Last year, the American Law Institute (ALI) released its 1,200-page 

 

Principles of the
Law of Family Dissolution

 

 (hereinafter referred to as 

 

Principles

 

), in which a number of
reforms for family and divorce courts were proposed

 

.

 

 Although recent years have seen
some meeting of the minds between mental health professionals and legal professionals on
the topic of divorce and custody arrangements, the ALI proposals make little reference
to, and at times contradict, the accumulated social science evidence (Braver, 2003). For
example, in an effort to replace the “best interests of the child” standard and develop clear
and uniform standards for the allocation of custodial responsibility, the ALI proposed the
approximation rule, which suggests that physical custody arrangements should be based on
the time each parent devoted to caretaking prior to separation. Much of the rationale put
forth to justify the approximation rule is explicitly or implicitly based on the concept of
parent–child attachment originated by Bowlby (1969, 1973, 1980).

Kelly and Ward (2002) recently reviewed the attachment literature and concluded that
attachment theory was consistent with and seemed to support the approximation rule based
on three key areas of conformity: (a) recognition of the importance of caregiving, (b) the
ability to form attachments to multiple caregivers, and (c) consistency of attachment
relationships. By comparison, the present discussion critiques the approximation rule based
on inconsistencies between what the current state of the attachment literature and
research can tell us, and the stated justifications for the approximation rule that are
grounded in the attachment theory. Although the approximation rule may hold some
advantages over current standards, this review argues that it is based on erroneous assump-
tions that are not supported by the developmental literature. The following review of attach-
ment literature expands upon the earlier overview (Kelly & Ward, 2002) and concentrates
on the qualitative differences in behavior and outcome associated with secure attachment
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relationships versus the three types of insecure relationships identified in the research
literature. Subsequently, three hypotheses used to validate the approximation rule are
discussed from the perspective of attachment theory. Specifically, supporters of the approx-
imation rule assume without sufficient evidence or theoretical backing that (a) time equals
parenting ability and strength of emotional attachment, (b) caretaker presence equals security
of attachment, and (c) gender bias will be reduced by concentrating on parenting arrange-
ments prior to the divorce.

 

REVIEW OF ATTACHMENT THEORY

 

CORE CONCEPTS

 

John Bowlby (1969, 1973, 1980) presented attachment theory in a three-volume series
entitled 

 

Attachment and Loss

 

. Bowlby believed that humans, like other animal species, are
biologically wired to seek out relational experiences that satisfy an instinctual need for
security. The biological function of the attachment bond between parent and child is
protection; attachment relationships contribute to the survival of the individual and species
via the reciprocal motive in parent and child to maintain proximity to one another (Bowlby,
1980). Typical infant attachment behaviors, such as crying, smiling, and following, are
designed to accomplish this goal. These strategies for keeping the attachment figure nearby
are particularly likely to appear when the child feels tired, ill, or afraid and consequently is
in greater need of comfort and protection.

By acting as a “secure base” (Ainsworth, Blehar, Waters, & Wall, 1978) characterized
by the provision of sensitive and consistently reliable care, parents foster a sense of security
in the child, which in turn promotes exploration, curiosity, and adaptive strategies for the
regulation of emotion. Conversely, insensitive and/or inconsistent care engenders anxiety
and distrust. Behavioral and emotional regulation strategies developed in early parent–child
attachment relationships are internalized in the form of mental representations of the self
and other people, which provide the rules for evaluating the behavior of others and deter-
mining how to respond (Bowlby, 1980). These mental representations, which are called
“internal working models,” translate into (a) personality characteristics in the form of pre-
dictable attitudes, expectations, feelings, thoughts, and behavior across different contexts,
and (b) strategies for relating to other people which influence individual behavior in later
relationships.

 

SECURITY AND INSECURITY OF ATTACHMENT

 

John Bowlby laid the theoretical foundation for a comprehensive theory of human
development. However, it was one of his research assistants at the Tavistock Clinic, Mary
Ainsworth, who provided the empirical frame for over 30 years of productive research sup-
porting the major tenets of attachment theory. After working with Bowlby in England, then
traveling to Uganda where she conducted an ethnographic exploration of infant behavior in
natural settings, Ainsworth returned to the United States and set about creating an empirical
method for testing Bowlby’s theory. In the mid-1960s, Ainsworth and her students devel-
oped and conducted an intensive naturalistic study designed to observe 23 mothers and
their infants throughout the first year of life at home, amassing 66–80 hours of observations
for each dyad.
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For the second phase of the study, the Ainsworth team developed a controlled laboratory
situation intended to elicit theoretically predictable attachment behaviors from one-year-old
infants in response to a stressful condition involving separation from the mother in an unfa-
miliar setting. The Strange Situation (Ainsworth et al., 1978) involves a series of eight brief
(3 minutes or less) but increasingly stressful episodes alternating maternal separation from
and reunion with the infant. In this procedure, infants whose mothers had been sensitive
and responsive to infant signals at home displayed the expected attachment behaviors in the
laboratory situation. Specifically, infants whose mothers were attuned to infant communi-
cation at home actively explored the new environment in their mother’s presence and
showed signs of missing the mother in her absence, greeting her actively upon her return.
Distress was readily terminated by the mother’s comfort-giving and exploration quickly
renewed. In contrast, infants whose mothers had been unpredictable in their responses, or
rejecting of their infants at home, did not display the expected behavioral patterns.

A three-way classification procedure was developed to categorize individual differences
in behavioral responses during the Strange Situation. One category is considered optimally
secure and the two other categories represent different patterns of behavior thought to reflect
insecure attachment. 

 

Secure

 

 infants display classic attachment behavior, engaging in active
exploration of the environment in the mother’s presence, but protesting and becoming dis-
tressed at her departure. Upon reunion with the mother, these infants actively approach and
seek contact with her, responding to her comforting with a reduction in distress and a return
to exploration. Ainsworth and her colleagues (Ainsworth, Bell, & Stayton, 1971; Ainsworth
et al., 1978) proposed that these infants are able to utilize their caregivers as a “secure
base,” flexibly balancing exploration in unfamiliar territory with attachment behavior
designed to achieve proximity to the caregiver when they perceive the threat of separation.

If, however, the caregiver places restrictions on proximity-seeking or exploratory behav-
ior, the infant may develop a lack a balance between attachment and exploration. Mothers
who rejected infant attachment behavior at home tended to have 

 

insecure-avoidant

 

 infants,
who actively explored their environment, but demonstrated little affect or signs of distress
during any part of the procedure. These infants were characterized by little or no protest at
the mother’s departure and avoidance of contact with the mother during reunion. Interest-
ingly, while the observable behavior of these infants suggests that they do not experience
stress when separated from their mother, physiological studies (Sroufe & Waters, 1977;
Spangler & Grossmann, 1993) showing elevated heart rates during separation and cortisol
level increases pre-to-post procedure appear to contradict this conclusion.

Whereas insecure-avoidant infants seem to minimize attachment behaviors in favor of
exploration, the opposite is true for 

 

insecure-ambivalent

 

 (also called 

 

insecure-resistant

 

)
infants. Exploration among this group is limited or interrupted by frequent proximity-
seeking to the mother. In response to their mother’s departure, insecure-ambivalent infants
appear overwhelmed by distress. These infants typically approach the mother on reunion,
but are inconsolable upon her return, engaging in dramatic displays of anger toward the
mother or passive, weak resistance. Empirical studies have repeatedly demonstrated that
mothers of insecure-ambivalent infants demonstrate inconsistent responding in the home
setting (Ainsworth et al., 1978) and interview narratives that would suggest an overly intru-
sive, possibly role-reversing, style of parenting (Main & Goldwyn, 1998).

As research using the Strange Situation proceeded and began utilizing atypical popula-
tions, however, it was noted that some infants did not fit the three-way classification system
devised by Ainsworth. Crittenden (1985) and Main and her colleagues (Main & Hesse,
1990; Main & Solomon, 1986) identified a fourth group of infants which did not conform
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to any of the three original attachment categories and had been considered “unclassifiable”
in previous studies. This group of infants has been described as 

 

disorganized/disoriented

 

because they demonstrate an unusual mixture of avoidant and ambivalent behaviors
and/or are characterized by contradictory or disjointed behavior patterns (e.g., approaching
the attachment figure by walking backwards or with face averted, falling prone during
approach, appearing dazed or disoriented, stereotypies, walking with an uneven gait),
implying the absence of a coherent strategy for coping with the stress of separation.

This pattern of attachment has been correlated with infant maltreatment (e.g., Carlson,
Cicchetti, Barnett, & Braunwald, 1989), parent–child affective miscommunication and
lower levels of conversational skill in parents (Lyons-Ruth, Bronfman, & Parsons, 1999;
Spieker & Booth, 1988), frightened/frightening behaviors by parent (Jacobvitz, Hazen, &
Riggs, 1997; Lyons-Ruth & Jacobvitz, 1999), and maternal lack of resolution with respect
to loss or trauma (e.g., Ainsworth & Eichberg, 1993; Main & Hesse, 1990). Not surprisingly,
the disorganized/disoriented category is overrepresented in high-risk and maltreatment
samples (Carlson et al., 1989; Crittenden, 1985; Spieker & Booth, 1988).

Ainsworth’s original finding that the quality of infant attachment was related to prior
infant–caregiver interactions at home has been replicated a number of times. Mothers of
secure infants are consistently rated as more sensitive, responsive, accessible, and cooper-
ative than mothers of insecure infants during the first year of life (Belsky, Taylor, & Rovine,
1984; Egeland & Farber, 1984; Grossman, Grossmann, Spangler, Suess, & Unzer, 1985;
Main, Tomasini, & Tolan, 1979). A meta-analysis of almost 2,000 infant–caregiver dyads
in 39 studies reported a worldwide distribution of infant attachment classifications, which
is almost identical to Ainsworth’s original sample (van IJzendoorn & Kroonenberg, 1988).
Approximately two-thirds (65%) of the dyads were assigned to the secure classification,
21% to the insecure-avoidant classification, and 14% to the insecure-ambivalent classification.
The distribution of the disorganized/disoriented classification is less stable, ranging from
10–13% in middle-class, low-risk samples (see Main & Solomon, 1986, for review) to
almost 82% in maltreatment samples (Carlson et al., 1989; see Lyons-Ruth & Jacobvitz, 1999,
for review). Although significant variation in the distributions of low-socioeconomic status
and high-risk samples have been noted, Spieker and Booth (1988) found that when known
cases of child maltreatment and inadequate care are removed, the proportion of each infant
attachment classification in these samples is similar to middle-class, low-risk populations.

 

CONTINUITY

 

According to Bowlby (1979), although attachment behavior is most obvious in early
childhood, it appears throughout the life cycle, particularly in stressful or threatening situ-
ations. Bowlby (1988) emphasized the need to think of personality as “moving through life
along some developmental pathway, with the particular pathway followed always being
determined by the interaction of the personality as it has so far developed and the environ-
ment in which it then finds itself ” (p. 6). To the extent that environmental factors activate
different attachment patterns formed in important early relationships, they will substantially
impact a child’s subsequent development and continue to influence his/her relationship
patterns throughout the life cycle.

There is considerable agreement among attachment theorists that internal working models
function as the mechanism through which continuity in the organization of attachment
is achieved (McMillen, 1992; Rothbard & Shaver, 1994). Working in reference to the inter-
nal working model, the child seeks and explores new relationships, often recreating aspects
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of the relationship systems previously experienced (Sroufe & Fleeson, 1986). Due to cer-
tain expectations and attitudes, individuals will often behave in ways that successfully elicit
behavior from others which satisfy their expectations and recreate patterns of attachment
formed early in life. Thus, the child’s interaction with the environment becomes part of a
self-perpetuating model, which increases the likelihood that early patterns will be repeated.

Secure attachment is characterized by a balance between attachment and independence,
which promotes adaptive functioning throughout the life span; in contrast, insecure attach-
ment is characterized by high anxiety and/or high avoidance, such that an imbalance
between attachment and independence develops and generates maladaptive strategies
for interacting with others and regulating emotion (Brennan & Shaver, 1998; Carlson &
Sroufe, 1995). Longitudinal evidence links infant attachment behavior to a wide variety of
later outcomes.

In general, secure attachment is associated with indices of positive adjustment and
mental health (e.g., empathy, social competence, flexibility, coping skills, self-esteem). In
contrast, insecure attachment appears to be a risk factor for maladaptive functioning and
mental illness due to distorted representations of self and other, skewed interpretations of
events, dysfunctional responses to stress, irregular emotional regulation, and rigid relational
strategies (Carlson & Sroufe, 1995). Follow-up studies have shown that children classified
as insecure as infants were more likely than secure children to demonstrate poor peer rela-
tions, moodiness, behavioral disturbance, and symptoms of depression and aggression
(Lyons-Ruth, Alpern, & Repacholi, 1993; Troy & Sroufe, 1987; see Greenberg, 1999, for
review). Similarly, insecure attachment assessed in adolescence and adulthood has been
associated with less adaptive personality traits (e.g., Bartholomew & Horowitz, 1991;
Onishi, Gjerde, & Block, 2001; Riggs, Jacobvitz, & Hazen, 2002; Shaver & Brennan, 1992)
and emotional disturbance (Fonagy et al., 1996; Riggs & Jacobvitz, 2002; Rosenstein &
Horowitz, 1996; see Dozier, Stoval, & Albus, 1999, for review).

Although internal working models are relatively flexible and responsive to the changing
environment in early childhood, repeated interactions with the caregiver(s) serve to structure
and strengthen the emerging model, rendering it increasingly resistant to change (Rothbard
& Shaver, 1994). Long-term stability of attachment classification from 12 to 18 months
of age through 5 years of age is high (82%) (Main & Cassidy, 1988). Secure/insecure
attachment in infancy has also shown substantial continuity in measures of attachment at
age 6 (Main, Kaplan, & Cassidy, 1985), through adolescence (Hamilton, 2000) and young
adulthood (Waters, Merrick, Treboux, Crowell, & Albersheim, 2000). However, continuity
has not been demonstrated in high-risk samples (Weinfield, Sroufe, & Egeland, 2000) and
evidence indicates that attachment patterns can change in association with alterations in the
family environment that affect the caregiving relationship, making flexibility, rather than
determinism, the general rule of attachment development (Erikson et al., 1985; Thompson,
1991). For example, changes in attachment from security to insecurity are associated with
negative life events, such as socioeconomic stress on the family, transitions in caregiving
arrangements, low social support, parental loss or divorce, psychopathology in parents or
other family members, and family dysfunction (Bretherton, Walsh, Lependorf, & Georgeson,
1997; Cummings & Davies, 1996; Egeland et al., 1988: Lyons-Ruth et al., 1984; Ricks,
1985; Thompson, Lamb, & Estes, 1982; Vaughn et al., 1979; Waters et al., 2000).

Shifts from insecure to secure attachment are also possible. However, because internal
working models function largely outside of awareness to provide the basis for anticipating
and interpreting the behavior of others, positive changes in the model are likely to occur only
when a conflict between the model and reality becomes extremely apparent (Bretherton,
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Ridgeway, & Cassidy, 1990). Consequently, repeated interactions which explicitly highlight
a contradiction with established working models, such as those encountered with a healthier,
more mature caregiver (Egeland & Farber, 1984), an empathic teacher (Sroufe, 1983), a secure
relationship with a partner in adulthood (Egeland, Jacobvitz, & Sroufe, 1988), or an insightful
therapist (Bowlby, 1979; Bretherton, 1990) may account for shifts in attachment patterns.

 

THE APPROXIMATION RULE: STRENGTHS AND LIMITATIONS

 

RATIONALES AND STRENGTHS

 

Under the approximation rule, the proportion of time parents spent with their children
performing direct caregiving functions prior to the divorce would be reflected in the pro-
portion of custodial time allotted to each parent after the divorce. Among the many rationales
for the approximation rule, the ALI 

 

Principles

 

 explicitly state that the recommendations for
the allocation of custodial responsibility are based on widely accepted concepts of child
welfare, such as the need to maintain parent–child attachment bonds because of their impor-
tance to the child’s well-being. Elizabeth Scott (1992), who first proposed the rule, argued
that it provides continuity for the child by maintaining predivorce caregiving practices and
attachment experiences in a time of potentially harmful disruption in the family.

Advocates of the approximation standard also cite the benefits of greater predictability
of custody outcomes, as well as reliance on the parents’ past caretaking arrangements and
their active involvement in developing a future-oriented parenting plan (Bartlett, 2002). In
theory, the reduction of uncertainty about custody determination and the demonstration of
respect for parental autonomy in child-rearing decisions will prevent escalating conflict,
strategic bargaining, as well as prolonged and expensive litigation (Bartlett, 2002; Kelly &
Ward, 2002). All of these, in turn, may ease parents’ financial and emotional burdens, ulti-
mately lessening their distress and decreasing the potential for the development of serious
emotional difficulties that can negatively impact family functioning and child well-being.
Finally, Bartlett (2002), one of the reporters for the 

 

Principles

 

, asserts that “the likelihood
of gender bias is reduced by focusing courts’ attention on actual caretaking patterns rather
than qualitative issues of parenting” (

 

¶

 

18).
The main strength of the approximation rule is its acknowledgement of the importance

of the parent–child attachment bond and its focus on caregiving as a critical feature of this
relationship. From a developmental perspective, the provision of functional care is essential
to the survival and healthy development of the child. Clearly then, the rule’s consideration
of caregiving is in line with attachment theory’s emphasis on the biological importance of
the attachment relationship and the protection it provides. Based on the empirical evidence,
parental stability, consistency of caregiving, and the absence of negative events, such as loss
or other trauma, are predictors of secure attachment. Thus, to the extent that the approxi-
mation rule encourages the continuance of attachment bonds and predivorce living condi-
tions, and at the same time averts parental distress and conflict, it remains consistent with
attachment theory and research (Kelly & Ward, 2002).

 

LIMITATIONS FROM THE PERSPECTIVE OF ATTACHMENT THEORY

 

In spite of the appearance of agreement, the approximation rule is at odds with the
attachment literature in several crucial ways. The most glaring obstacle is the assumption



 

Riggs / APPROXIMATION RULE AND ATTACHMENT THEORY 487

 

that the amount of time devoted by a parent to caretaking responsibilities corresponds
directly with parenting ability and the strength of emotional attachment in the parent–child
relationship. Kelly and Ward (2002) argue that even in the absence of empirical support, it
is reasonable and sensible to assume that time spent in direct caretaking functions is highly
correlated with attachment security. While it is true that there is no research evidence to
suggest that time is not related to attachment, there are two major problems with this
assumption. First, although time is clearly an important aspect in the development of
attachment relationships, there are other factors that are, in fact, more important than the
time a child spends with an attachment figure. Specifically, time may foster the formation
of an attachment bond, but it does not necessarily foster the formation of a 

 

secure

 

 bond.
Similarly, the family law literature repeatedly makes the mistake of referring to the 

 

level

 

 of
attachment or the 

 

strength

 

 of the attachment bond (e.g., Bartlett, 2002; Gardner, 1999;
Kelly & Ward, 2002), rather than the 

 

quality

 

 or 

 

security

 

 of those bonds when discussing
custody and visitation issues. Attachment does not equal security. In other words, it is not
how strongly attached the child is to the parent, but rather whether the child feels secure in
his/her attachment to the parent that is associated with better child outcomes. These are
fundamental flaws that render the approximation rule unreasonable and unworkable.

 

Qualities of Attachment Figures

 

When considering factors that play a key role in the formation of secure attachment
relationships, it is important to first explore the question of who or what attachment figures
are. Bowlby (1980) conceived of an attachment figure as any person perceived by the child
as stronger and better able to cope with the world, and someone who provides consistent
protection and care. Ainsworth (1991) further distinguished an attachment figure as someone
who has a “relatively long-enduring tie” to the child, who is “important as a unique individual,
interchangeable with none other,” and toward whom the child expresses “a need to maintain
proximity, distress upon inexplicable separation, pleasure or joy upon reunion, and grief at
loss.” Several researchers have proposed the following criteria for use in the determination
of who qualifies as an attachment figure: (1) provision of physical care, (2) provision of
emotional care, (3) the quality of care provided, (4) time spent with the child, (5) continuity
or consistency in a child’s life, and (6) the caregiver’s emotional investment in the child
(Colin, 1996; Cassidy, 1999; Howes, Hamilton, & Althusen, as cited in Howes, 1999).

The approximation rule considers only some of these criteria, namely the provision of
physical care, time spent, and continuity. Oddly enough, if these were the most critical issues
in the development of attachment bonds with caregivers, given the prevalence of dual-earner
families in our society, the courts would be awarding visitation and custody of many
children to daycare workers, babysitters, and teachers. The ALI’s misguided focus on the
strength of the parent–child relationship and its lack of attention to “qualitative issues of
parenting” seems to have led to an unfortunate disregard for 30 years’ worth of research
findings. As Bartlett (2002) so succinctly phrased it, “the ALI past-caretaking standard . . .
is 

 

indifferent to the nature of the past caretaking

 

 arrangements.”
Indeed, upon close examination, it appears that the characteristics of attachment figures

ignored by the approximation rule (i.e., provision of emotional care, caregiver’s emotional
investment, and quality of care) are precisely those factors that research has consistently
shown to be significantly correlated with the security or insecurity of the child’s attachment
to his/her caregiver(s). In contrast, neither provision of physical care nor time spent with a
child have been empirically linked to attachment security. Further, while continuity is
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certainly essential to the development of a relationship, there is little evidence to suggest
that it is directly related to the type or quality of relationship formed, nor is it absolutely
necessary as the child matures. Advocates might argue that provision of physical care, time
spent, and continuity are likely to be correlated with provision of emotional care, emotional
investment, and quality of care. However, this assumption has not been empirically tested,
perhaps because from a theoretical standpoint, the first three elements may contribute to
the formation of relational bonds, but it is the latter three that are more likely to reliably
discriminate attachment relationships that are secure from those that are insecure.

Studies have repeatedly demonstrated that the quality of parental and family functioning
and the quality of the caregiver–child relationship are among the strongest predictors of
children’s adjustment to parental separation and divorce (Buchanan, Maccoby, & Dornbusch,
1992, 1996; Hetherington, Bridges, & Insabella, 1998; Johnston, 1995; Wallerstein, 1998).
The mere presence of a caregiver or even the existence of a strong attachment to a caregiver
is not sufficient in and of itself to produce positive child outcomes. Although many parents
remain home for the purpose of providing the best care to their children, some parents may
be at home and ostensibly “caring” for the children most of the day due to many other fac-
tors, including unemployment, disability, physical or mental illness, reliance on criminal
activity for income, or even pure laziness. A caregiver’s presence in the home does not guar-
antee better parenting per se nor does it preclude neglect or maltreatment. As many judges,
attorneys, psychologists, and case workers have seen, it is an unfortunate fact that children
do become attached to and may even cling fiercely to abusive or neglecting parents, who
may appear emotionally uninvested in the child, but will nevertheless fight bitterly against
the removal of the child from their authority (Carlson et al., 1989). An unhealthy attachment
to an abusive parent, which severely distorts the internal working models of self and other,
can severely damage the child’s developing sense of self and seriously hamper his or her
ability to function adaptively in the world.

While the ALI proposal allows family court judges some flexibility in cases of domestic
violence and requires consideration of expressed preferences by older children, it does not
acknowledge the potential harm that can be inflicted by emotional or psychological
mistreatment by parents. Insecure parent–child attachment is theoretically and empirically
linked to parental behaviors that are not legally considered abusive and would not be
recognized by the approximation rule as harmful, such as rejection, role-reversal or over-
involvement, and emotional neglect. These types of behaviors would not necessarily be
apparent to the court, nor would they necessarily influence child preferences in the expected
manner. For example, role-reversal or parental over-involvement often is characterized by
an enmeshed relationship, which might appear to be simply a very close parent–child
relationship, but in reality might interfere with the child’s development of autonomy and
self-esteem. In cases where age permits consideration of the children’s wishes, children
may express custodial preferences based on their deep desire to please rejecting, over-
involved, or neglecting parents or alternatively based on the belief that they need to take
care of a role-reversing parent.

Furthermore, once an attachment is formed and the child is capable of holding an
internal mental representation of the attachment figure, a healthy attachment bond can be
maintained in spite of separations. Children do remain attached to working parents with
whom they spend little time on a daily basis. Also, while not ideal by any means, an older child
can sustain an established attachment to a parent who is required to leave the family for days,
weeks, months, even more than a year because of various life circumstances (e.g., military,
business, politics, imprisonment). On one hand, it is quite possible for children to form an
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insecure attachment to a parent who spends proportionately more time providing functional
care for them but also does not sensitively respond to the needs of the children and may, in
fact, behave in ways that could be considered emotional abuse (e.g., rejection, over-involvement,
neglect). Conversely, it is also quite possible for children to form secure attachments to a
parent who spends relatively less time with them but is sensitively responsive and emotionally
supportive when interacting with them. It is, therefore, critical to attend to the quality of
the attachment relationship, not the time commitment or strength of the attachment.

 

Gender Bias

 

Another major difficulty with the approximation rule is that despite claims that gender
bias will be reduced, the reality is that among heterosexual couples in Western society, it
much more common for a woman than a man to remain home for the purpose of child rear-
ing. This decision conforms to traditional gender roles, which may be desirable for some
couples. However, other reasons, such as earning power, may figure prominently into the
decision of whether and who should stay home. In the year 2000, women in full-time
wage and salary positions earned 76% of the median salaries of their male counterparts
(U.S. Department of Labor, 2001). For couples in this financial position who agree that one
parent will stay home to raise the children, the logical decision based on pure economics
may be for the mother to quit her job when the children are born and for the father to con-
tinue working, even if he would prefer to stay with his children and she may actually prefer
to continue working. In fact, to then base a court decision regarding custodial responsibility
on a family decision that may have been distasteful for both parents may only compound
the resentment of the working parent, who has given up time with his/her children in order
to provide the best quality of life for the whole family. Although the ALI recommends a
minimum, guaranteed allocation of custodial responsibility regardless of predivorce care-
taking time, because the working parent in contemporary society is most often the father,
the approximation rule may be unfairly biased against fathers and end up resembling little
more than the maternal preference standard of the past.

 

CONCLUSION

 

During the past 20 years, the family courts’ traditional preference for biological relat-
edness and protection of parental rights in custody decisions has been displaced by a grow-
ing recognition that the maintenance of attachment bonds is crucial to the healthy
development of children. In order to comply with the mandate to prevent harm and protect
the best interests of the child, family courts have increasingly relied on a substantial body
of psychological research demonstrating that the formation of a child’s attachment bond
is not determined by biological ties per se, but is instead determined by the consistent
attention and comfort provided by a caring adult.

However, the best interests standard has been criticized for a number of reasons, the
most prominent being (a) the reliance on judges to evaluate scientific evidence and psycho-
logical assessments when they may not be qualified to make these types of abstract deci-
sions, which consequently may be influenced by personal biases involving moral, religious,
cultural, ethnic, or sexist attitudes, and (b) the vagueness of the standard which complicates
divorce negotiations and likely increases the time and expense of litigation (Mnookin,
1975; Pearson & Ring, 1982–1983; Sorenson & Goldman, 1990; Thompson, 1986).
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The ALI’s proposal to replace the best interests standard with the approximation rule
responds to all of these criticisms. By providing determination criteria that are observable
and identifiable, the approximation rule removes the potential for bias or incompetence
among judges and reduces the complexity of divorce negotiations because both lawyers and
parents understand exactly what the court will consider in making a custody determination.
The approximation rule accomplishes these things while continuing to prioritize the signif-
icance of the caregiver–child relationship. However, when the rule is examined in light of
the literature upon which it is purportedly based, the attention to attachment relationships
appears superficial and clearly disregards much of the current psychological research. In the
quest for determinacy, objectivity, and quantification in custody guidelines, the ALI ignored
the reality of unpredictability, subjectivity, and qualitative differences in human behavior
and emotion, which make all interpersonal relationships unique, including the parent–child
attachment relationship.

While the best interests standard undoubtedly has problems, the approximation rule’s
attempt to measure the parent–child attachment relationship by calculating the time a parent
spent with a child prior to a divorce is seriously flawed and is unfair to many working par-
ents. Strict standards for custody decisions and visitation awards, such as the approximation
rule, would clearly make the jobs of attorneys and judges much easier.

However, it is just as clear that these types of strict standards also have disadvantages.
First, exceptions will inevitably arise because human behavior is never entirely predictable,
yet rigid, quantified guidelines make it less likely that exceptions will be recognized and
that new research will be incorporated to modify the guidelines (Waters & Noyes, 1983–
1984). The ALI’s emphasis on the parent–child relationship is appealing and represents a
positive step toward an integration of social science research and family law. However, the
approximation rule is flawed and incomplete. Until a better alternative that is more consistent
with the developmental research is developed, the best interests standard may be the courts’ only
reasonable guideline. After all, the imprecise nature of the best interests standard accurately
reflects the complex nature of the human family, which is always unique and ever changing,
making it highly unlikely that a universal standard can be developed that will be appropriate
for all cases at all points of time in the individual and family life cycles (Riggs, 2003).
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